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SUPERIOR COURT OF ('ALIFORN'F-
CONTRA COSTA COUNTY 5

FIDELITY AND DEPOSIT COMPANY Case No. MSC 19-01396
OF MARYLAND. a Maryland corporation.

PLAINTIFF. JUDGMENT ON JURY VERDICT
v.

DIABLO CONTRACTORS. INC. a
California corporation; ARTHUR D.
BRANDT. an indhidual and trustee of the
Brandt 200| Living Trust: DEBORAH K.
BRANDT. an indhidual and trustee of the
Brandt 2001 Living Trust; and Does I

through 50. inclusive.

DEFENDAN'I'S.

DIABLO CONTRACTORS. INC. a
California corporation: ARTHUR D.
BRANDT. an individual: and DICIBORAH
K. BRANDT. an individual.

CROSS-
COMPLAINANTS

V.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAI\ D. a Maryland corporation:
and DOES I THROUGH I0. inclusive.

CROSS-DEFENDANTS

0
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_iTliis action came on regularly for trial on August 23, 2022 n. De} artment [8 of the

Superior Court of California, Contra Costa County, belore the Hon. Danielle ouglas presiding.

The plaintiff and cross-defendant Fidelity and Deposit Company o'fI Mary
and appearing by

|

attorney David Veis, defendants and cross-complainants Diablo Contractors nc., Arthur Brandt

and Deborah Brandt appearing by attorney Steven C0peland, and defendant Fremont Bank

appearingjby attorney Steven Copeland.

A jury of persons was regularly impaneled and sworn. Witnesses were
sworn

and

testified. The parties stipulated that Fidelity and Deposit Company of \illarylaiid's total losses on
-

I .
.

the Caltrans Fresno project were $7.3] 1,332.99. After hearing the ct
idence and arguments of

. . .l,
counsel, the court granted cross-defendant Diablo Contractors lnc.'s motion 1 or partial directed

verdict
onilits

damages which the Court ruled were established in the amount of $9,828,745.00

should the' jury find a breach of the Proposal by Fidelity andIDeposit:
Com )any of;Maryland

occurred dn or before January I, 2012, and the jury was duly instructed by

cause was submitted to the jury with directions to return a verdict on

deliberated and thereafter: returned into court with its verdict as follows:

I

I l

| |

Breacli ofAgreement of Indemnity by Diablo Contractors, Inc.-

5 Deborah Brandt. ! l
i

I

QUIESTION No. I: Did Fidelity and Deposit Company ofMary and'
In

I

.

speck
!

|

l

the Court and the
|

I issues! The jury

Art Iur Brandt and

our any loss on the

bonds it issued to Diablo ContractOIs for which Diablo Contractois, lne., Arthur Brandt

and: Deborah Brandt agreed to indemnity and hold Fidelity
an||d

Deposit Company of

Maryland harmless?

AN:SWER: Yes.

QUESTION 2: Did Fidelity and Deposit Company ol'Maryland

of the significant things that the Agreement of Indemnity requirI

Answer: Yes.

QUESTION 3'. Did Diablo Contractors, Inc., fulfill all the requit

.all

'ernen

o r substantially all

:d-It to lo?

ts?
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I

ANSWER: No.
!

.

|
I i

QUESTION 4: Did Diablo Contractors, Inc., Arthur Brandt andDeb
i

to do something that the Agreement of Indemnity requiied them' to do
. 'I

ANSWER: Yes. '

QUESTI()N N0. 5: Was Fidelity and Deposit company ofM: ry-Iand

Irah

Brandt, failed

i

harmed. by Diablo
I

Co'ntractors, lnc., Arthur Brandt and Deborah Brandt breach of the agreement?
|

|

ANSWER: Yes.' '_ -|

.

'

I:

I.

Breacli of Financing and Collateral Agreement by Diablo Contract

Brandt and Deborah Brandt.

I

|

I

ors, lnc.,:
Arthur

QUESTION I: Did Fidelity and Deposit Company of Maryland inCLr any loss_ on the
I ! . l

bonds it issued to Diablo Contractors, lnc., for which Diablo Contractors, 1110., Arthur

Bralndt and Deborah Brandt, agreed to indemnify and hold Fideliiyiand Deposit'Company
l

|
'i

ofMaryland harmless?

ANJSWEIt; Yes.
| .

QUESTION 2: Did Fidelity and Deposit Company ofMarylanddo' all
|

of the significant things that the Financing and Collaterai
Agreeine'lnt required

it to do?

ANISWER: Yes. i
"

QU;ESTION 3: Did Diablo Contractors, Inc., fulfill all the rcquirtlenltcn

ANSWER: No.

c r substantially all

| |

QUESTION 4: Did Diablo Contractors, lnc., Arthur Brandt and:l)leborah Brandt, fail to
| I

. . t I I

do something that the Financing and Collateral Agreement requ red the m to do?
I .

ANISWER: Yes.
'

QUESTION 5'. Was Fidelity and Deposit Company of Mary [and harmed by Diablo

Contractors, lnc.'s, Arthur Brandt's and Deborah Brandt's brez chl of t 1c Financing and

Collateral Agreement?

2
I
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ANSWER: Yes.

Breach ofAssignment Agreement by Diabk) Contractors. lnc.. Arthur Brandt and

Deborah Brandt.

QUESTION l: Did Fidelity and Deposit (.'ompany ot' Maryland incur any loss on the

bonds it issued t0 Diablo Contractors. lnc.. for which DiabIo Contractors. lnc.. Arthur

Brandt and Deborah Brandt. agreed to identify and hold Fidelity and Deposit Company

of Maryland harmless?

ANSWER: Yes.

QL'ESTION 2: [)id Fidelity and Deposit ('o1npany ofMaryland do all or substantially all

ofthe significant things that the Assignment Agreement required it to do?

ANSWER: Yes.

QL'ESTION 3: Did Diablo Contractors. lnc.. fulfill all ofthe requirements?

ANSW'ER: No.

QUESTION 4: Did Diablo Contractors. lnc.. Arthur Brandt and Deborah Brandt fail to

do something that the Assignment Agreement required them to do?

ANSWER: Yes.

Ql.'ESTlON 5: Was Fidelity and Deposit Company of Maryland harmed by Diablo

Contractors. lnc.'s. Arthur Brandt's and Deborah Brandt's breach of the Assignment

Agreement?

ANSWER: Yes.

Diablo Contractos Inc's. Arthur and Deborah Brandt's affirmative defenses to

Financing and Collateral Agreement and Assignment Agreement.

QL'ESTION l: Under the tenns of the Financing and Collateral Agreement and

Assignment Agreement. did Fidelity and Deposit Company ofMaryland agree to perform

any new obligation in favor of Diablo Contractors, lnc.. Arthur Brandt and Deborah. that

3
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Fidelity and Deposit Company of Maryland did not already to

under
a preexisting contractual duty or legal duty or gopd faith? lAny

be {inconsistent with the terms of the contract at the tiine the lliilnanc

Agireement and Assignment Agreement were signed. i

Answan: No.

perforrn for them

good faith cannot

ng andICollateral

QUESTION 2: Was Fidelity and Deposit Company ofMaryland' in a relationship of trust
_

. I

..

and1eonfidence
with Diablo Contractors, Corporation,

Arthur Bra'ndt
an 1 Deborah Brandt,

and/or did Fidelity and Deposit Company of Maryland: use Diablo Contractors, lnc.'s=

Arthur Brandt's and Deborah Brandt's needs and distress i0 get to ' ign the Financing
' l

and Collateral Agreement and the Assignment Agreement Witho
l

11: which Diablo
| .

Contractors, Inc., Arthur Brandt and Deborah Brandt would nct have pthenvrsc
I I

consented to the Financing and Collateral Agreement and Assignment

AN;SWER:
Yes.

I

QUESTION 3: Did Fidelity and Deposit Company of lldarylartll irsel .

I

Agreement?

2 wrongful act or
: . . . . . l

'
:

wrongful threat as defined in the JIII')' instructions towardsIDlablc Contreictors lnc., Arthur
, l

Brarltdt
and Deborah Brandt to pressure them to

sign:
the Fipaneing and Collateral

.

_ l
'-

. .

Agreement and Assrgnment Agreement such that a :reasonable p2rson rn Diablo
I

I
.

Contractors, lnc.'s, Arthur Brandt's and Deborah
Brandt'ls

posititlmj would have believed
'

. l . .
'

there was no reasonable alternative but to consent to'I the Fma'ncrn, and Collateral

Agreement and Assignment Agreement without which D'iablo
Contrac ors, lnc., Arthur

Brandt
and Deborah Brandt, would not have consented tio the I inancirg and Collateral

Agreement and Assignment Agreement?

ANsWER: No.

Breach of Proposal by Fidelity and Deposit Company ofMar; land. -

QUESTION I: Was the proposal an offer of contract from' F idelity and Deposit Company

ofMaryland to Diablo Contractors, inc. and did Diablo Contractors, lnc. Jccept that offer?

4
|
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Atlxrswrzk:
Yes.

.|

QIiJES'l'I()N 2: Was the proposal an offer of' the su'rety fro'lm Fidelity and Deposit
i i -

I

Company' of' Maryland to Diablo Contractors, Inc. and did Dia'bllo Crintracto'rs, Inc. act

upon it?

ANSWER: Yes.
I

QUESTION 3: Did Diablo Contractors, Inc. do all or
lebstantiallly

al of the significant
' -

'
o u -

I '
_

conditions
that the proposal required it to do or were they

prewlrented
from doing all or

|

sulistantially all ofthosc significant conditions by the
actions oriinactiqnns of Fidelity and

Deposit Company ofMaryland?

AN;SWER: Yes.
|

QL'EST
ION 4: Were there required conditions agreed to 'n the p roposal that did not occur

but! were excused or waived by Fidelity and Deposit Company ofMaryland? .

ANISWER: Yes.

QUESTION 5: Did all the conditions required by the proposal

Company ofMaryland occur?

ANSWER: Yes.

QUIESTION 6: Did Fidelity and Deposit Company ofMaryland

the Iproposal required it to do?
i

.

ANSWER: No.
I.

Breach of Covenant of Good Faith and Fair Dealing in the Pr

| Deposit Company ofMaryland.

QUiESTlON I: Was the proposal an offer of contract from Fideli

ofMaryland to Diablo Contractors, Inc. and did Diablo Contractc

ANsWER: Yes.
'

QUESTION 2: Was the proposal an oITer of
surctysllliip

fro

Company of Maryland to Diablo Contractors, Inc. and did
Dia

fFidclity arid Deposit

fail to do something that

oposal by Fidelity and

ty and Deposit Company

irsf; Inc. accept that offer?
'

1

m'

Fidelity

and Deposit

blo Co tractors, inc. act
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uppn it?
|

Al'IISWER: Yes.

QUESTION No. 3: Did Diablo Contractors, inc. do all or substs

sig'nificant conditions that the proposal required it to do orwere they pre

all or substantially all ofthose significant conditions by the actic
ns'lior

in

and Deposit Company ofMaryland?

ANSWER: Yes.

,ntially iall of the

vented from doing

actionslofFidelity

QUESTION 4: Were there required conditions agreed to n the prloposal that did not occur
!

. |

butiwere excused or waived by Fidelity and Deposit Company?

ANSWER: Yes.
|

QUESTION 5: Did all the conditions required by the proposal of Fidelity an'd Deposit

Corlnpany ofMaryland occur?

ANISWEI{:
No.

l

QUESTION 6: Did Fidelity and Deposit Company of Marylard unfairly intei'fere with
!

Diablo Contractors, lnc.'s rights to receive the benefits of the cc nttfact?

ANSWEI{: Yes.

I

QUESTION 7: Was Diablo Contractors harmed by Fidelity an'd De osit Com any ofP P

Maryland's breach of the implied covenant ofgood faith
and

fail' dealing in the proposal?

ANSWER: Yes. _ '1

1

QUiSSTlON 8: Did the breaclt occur no later than Januanl/ I",
20IIZI?

lANSWER: Yes.

Mitigation Offsets.

QUESTION l: Did Diablo Contractors, lnc., Arthur Brandt and D

valid offset related to the loss of the $7,151 1,332.99?
1

ANSWER: Yes.

lfyolu
answer'ed yes, what is the total amount of any valid offset' '

eborat Brandt'have any

6
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ANSWER: $550.000.00.

QUESTION 2: Did Fidelity and Deposit Company ofMaryland mitigate its losses?

ANSWER: Yes.

QUESTION 3: lfyou found the breach of the proposal or breach ofimplied duty ofgood

faith. does Fidelity and Deposit Company of Maryland have any valid offset to reduce

Diablo Contractor. lnc.'s losses related to the proposal?

ANSWER: No.

QUESTION 4: Did Diablo Contractors. Inc. mitigate its losses?

ANSWER: Yes.

It appearing by reason of said special verdict that Cross-Complainant Diablo Contractors.

Inc. is entitled to judgment against Cross-Defendant Fidelity and Deposit Company ofMaryland.

NOW. THEREFORE. IT IS ORDERED. ADJUDGED AND DECREED that said Cross-

Complainant Diablo Contractors, Inc. have and recover from said Cross-Defendant Fidelity and

Deposit Company of Maryland the sum of $3.067.412.0l with interest thereon at the rate often

percent (l0%) per annum from the date of the entry of this judgment until paid. together with

costs and disbursements of $128.98] .00 and reasonable attomey's fees of $l.037.746.00 with

interest thereon at the rate of ten percent (10°o) per annum from the date of the entry of this

judgment until paid. Cross-Defendant Fidelity and Deposit Company of Maryland shall also

cause to be removed any Lis Pendens and/or deeds of trust recorded against any real property

owned by Diablo Contractors, Inc.. Arthur Brandt and Deborah Brandt or the Brandt 200] Living

%�/Fl.on Danielle DoMl d

Trust.
H2
l

DATED: December 4i. 2022
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Name ofAction: Fidelity and Deposit v. Diablo Contractors1 at al.
Solano Superitir Court and Action No:

proceeding. My business address is [920] Sonoma I-Iwy., Suite [06,

December 15, 2022, I caused the following document(s) to be served:

UNSIGNED � JUDGMENT 0N JURY VERDIC'I'

[XX]

[XX]

December: IS, 2022 at Sonoma, California. i'

PROOF OF SERVICE

MSC {9-01396

I declare that I am over the age of eighteen years ard not a pan)!

By placing a true copy of the document(s) listed above,
enclosed.

1n a
addressed as set forth below, for collection and

mailingl
on the Idate an

address shown above following our ordinary business
with this business' practice for collection and processing ofcor esponwith the United States Postal Service. On the same day that

a er
for collection and mailing, it is deposited 1n the ordinai'y coui'se of b
United States Postal Service with postage fully prepaid. i :

If

by'placing a true copy of the document(s) listed
abolve,

in a box
regularly maintained by UPS Ground, an express serv1ce carrier, 0
courier or driver authorized by the express sen'iee carrier to d

envelope designated by the express service ca1r1er, with delivey fees
for, addressed as set forth below.

to this action or

Sdnoma, CA 9'5476. On

sealed ehvelope,
:i at the business

'1

ant}
readilyi familiar
enee foi'mailing
velope placed
usiness-with the

I

or other facility
r delivered to a

ocu1ncnts,i11an
mid or provided

I . .
I electronically served the above referenced document(s) throug:hE-mail. E-serv1ce in
this action was completed on all panics listed on the service listlwith E -Service.

i
'1

.
1 .

I declare under penalty of perjury that the foregoing is'1 true and-corr :ct. Executed on

Steven B. Copelari'd, Esq.
'
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SERVICE LIST

David Vcis, Esq.
Clyde & Co.
355 s. Gfand Ave., Floor
Los Angelae, CA 90071

__
,_
...
__
_
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