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FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, a Maryland corporation,

PLAINTIFF.
V.

DIABLO CONTRACTORS. INC. a
California  corporation; ARTHUR D.
BRANDT, an individual and trustee of the
Brandt 2001 Living Trust: DEBORAH K.
BRANDT, an individual and trustee of the
Brandt 2001 Living Trust; and Does |
through 50, inclusive,

DEFENDANTS.
DIABLO CONTRACTORS, INC. a
California  corporation; ARTHUR D.

BRANDT. an individual;: and DEBORAH
K. BRANDT. an individual,

CROSS-
COMPLAINANTS
V.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, a Maryland corporation;
and DOES 1 THROUGH 10, inclusive.

CROSS-DEFENDANTS

Case No. MSC 19-01396
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Tliis action came on regularly for trial on August 23, 2022

n

Department 18 of the

Superior Court of California, Contra Costa County, before the Hon. Damclle ouglas presiding.

The p]amttff' and cross-defendant Fidelity and Deposit Company of; Mary and appearmg by

I
attorney David Veis, defendants and cross-complainants Diablo Contractors nc., Arthur Brandt

and Deborah Brandi appearing by attorney Steven Copeland, and defendant Fremont Bank

appearing;by attorney Steven Copeland.

A jury of persons was regularly impaneled and sworn. Witnesses

were Fwom and

testified. The partics stipulated that Fidelity and Deposit Company of \?llqryland’s total losses on

: | .
the Caltrans Iresno project were $7,311,332.99. After hearing the ey idlencc and arguments of

. . i ;
counsel, the court granted cross-defendant Diablo Contractors Inc.’s motion for partial directed

verdict on;its damages which the Court ruled were established in the ‘amount of $9,828,745.00
|

should lhe' jury find a breach of the Proposal by Fidelity and:Dcposif Com hany of, Maryland

occurred on or before January 1, 2012, and the jury was duly’ mslructed by the Court and the
|

cause was. submttted to the jury with directions to return a verdlct on SpCG]d

deliberated and thereafter returned into court with its verdict as follows:| -

|
I
I
Breach of Agreement of Indemnity by Diablo Contractors, In

! Deborah Brandt.
QUIEST[ON No. 1: Did Fidelity and Deposit Company éf Mary

bonds it issued to Diablo Contractors for which Diablo Contrac

— 5B —-—-

O__

tors,

i

i3}

ISSUES.i The jury

Arthur Brandt and

!
nf.l indur any loss on the
|

Inc., Arlﬁur Brandt

and: Deborah Brandt agreed to indemnity and hold Fidelity anid Deposit Company of

Malj'yland harmless?

AN:SWER: Yes.

QUI}?.STI()N 2: Did Fidelity and Deposit Company of Maryland
of the significant things that the Agreement of Indemnity require

Answer: Yes.

QUI:ZSTION 3: Did Diablo Contractors, Inc., fulfill all the requit

i
d

d

L.

0. all or substa}ntially all

it to do?

ements?

1 |
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\
ANSWFR No. !
|

QUESTION 4: Did Diablo Contractors, lnc., Arthur Brandt all'ld l,DebIrah Br:;mdt, failed

|

to do something that the Agreement of Indemnity required thcrln to do
' |I

ANSWER: Yes. !

QUESTION NO. 5: Was Fidelity and Deposit company of Maryland harmed'by Diablo

|
Contractors, Inc., Arthur Brandt and Deborah Brandt breach ofithc agreement?

ANSWER: Yes. !

ol
|
k ‘
b

Breach of Financing and Collateral Agreement by Diablo Conlraclors, lnc.,: Arthur
|

Brandt and Deborah Brandt

QUESTION 1: Did Fidelity and Deposit Company of Vlaryland incyr any loss on the

bonds it issued to Diablo Contractors, Inc., for which D:ablo antra«.tors, Inc., Arthur

Brzlndl and Deborah Brandt, agreed to indemnify and hold Fidelitjiand eposit Company

' I
of Maryland harmless?

ANSWER: Yes.

QUESTION 2: Did Fidelity and Deposit Company of Maryland do all gr substantially all

I 1 1 . -
of the significant things that the Financing and Collateral Agrcc‘rpelm required it to do?
H

ANSWER: Yes. |

QU:_ESTION 3: Did Diablo Contractors, Inc., fulfill all the rcquinleri:!'lcnts?

ANSW'ER' No.

|
QUES I'ON 4: Did Diablo Contractors. Inc., Arthur Brandt andll)eborah Brandt, fail to

do something that the Financing and Collateral Agreemcm requ'red them to do?

| :
ANISWER: Yes. !

! |

QUEST(ON 5. Was Fidelity and Deposit Company of Manjland harmed by Diablo

Contractors, Inc.’s, Arthur Brandt’s and Deborah Brandt’s brea chl of the Financing and

Collateral Agrcement?

2 |
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ANSWER: Yes.

Breach of Assignment Agreement by Diablo Contractors, Inc., Arthur Brandt and
Deborah Brandt.

QUESTION 1: Did Fidelity and Deposit Company of Maryland incur any loss on the
bonds it issued to Diablo Contractors, Inc., for which Diablo Contractors, Inc., Arthur
Brandt and Deborah Brandt. agreed to identify and hold Fidelity and Deposit Company
of Maryland harmless?
ANSWER: Yes.
QUESTION 2: Did Fidelity and Deposit Company of Maryland do all or substantially all
of the significant things that the Assignment Agreement required it to do?
ANSWER: Yes.
QUESTION 3: Did Diablo Contractors, Inc.. fulfill all of the requirements?
ANSWER: No.
QUESTION 4: Did Diablo Contractors. Inc., Arthur Brandt and Deborah Brandt fail to
do something that the Assignment Agreement required them to do?
ANSWER: Yes.
QUESTION 5: Was Fidelity and Deposit Company of Maryland harmed by Diablo
Contractors. Inc.’s, Arthur Brandt’s and Deborah Brandt’s breach of the Assignment
Agreement?

ANSWER: Yes.

Diablo Contractos Inc.’s, Arthur and Deborah Brandt’s affirmative defenses to
Financing and Collateral Agreement and Assignment Agreement.
QUESTION 1: Under the terms of the Financing and Collateral Agreement and
Assignment Agreement, did Fidelity and Deposit Company of Maryland agree to perform

any new obligation in favor of Diablo Contractors, Inc.. Arthur Brandt and Deborah, that

3
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\ 1

unc'ller a preexisting contractual duty or legal duty or good faith? !Any

) I
be linconsistent with the terms of the contract at the time the|Financ

Agreement and Assignment Agreement were signed.

ANSWER: No.

QUESTION 2: Was Fidelity and Deposit Company of Maryland

| ;
Fidelity and Deposit Company of Maryland did not already h!‘lye to

perform for them
good faith cannot

ng and' Collateral

in a relationship of trust

' | -t .
and| confidence with Diablo Contractors, Corporation, Ar%hur Bra‘nc]it and Deborah Brandt,

anci/or did Fidelity and Deposit Company of Maryland: use Diallblo Comractdrs, Inc.’s,

Arthur Brandt’s and Deborah Brandt’s needs and distress to get them to
' |

!
and Collateral Agreement and the Assignment Agreement

witho

sign the Financing

1

it which Diablo

| .
Contractors, Inc., Arthur Brandt and Deborah Brandt would bave nat have otherwisc

| '
consented to the Financing and Collateral Agreement anq Assignment

AN;SWER: Yes. |

\greement?

QUESTION 3: Did Fidelity and Deposit Company of l\lzlarylar d ;use a wrongful act or
\ .

! . . . . . [ :
wrongful threat as defined in the jury instructions towards Diabla Contractors Inc., Arthur

: I
Brarlldt and Deborah Brandt to pressurc them to sign; the Fipancing and Collateral

i . ! : . .
Agreement and Assignment Agreement such that a 'reasonable person in Diablo

| 1
I L3

Contractors, Inc.’s, Arthur Brandt’s and Deborah Brandt’s positi

l

01{ would have believed

) . ) . . .
there was no reasonable alternative but to consent to) the Financing and Collateral

Agreement and Assignment Agrcement without which D‘iablo Contractors, Inc., Arthur

|
Brar}dt and Deborah Brandt, would not have consented to the |
Agréement and Assignment Agrecement?

ANs;WER: No.

Breach of Proposal by Fidelity and Deposit Corﬁpany of Ma

[
il

inéncirg and Collatcral

ryland.

QUESTION |: Was the proposal an offer of contract from Fidelity,and Deposit Company

of Maryland to Diablo Contractors, Inc. and did Diablo Contractor

s, Inc.
I
i

dccept that offer?

4 |
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1 :
ANSWER: Yes. |

QI!IJES'I‘I()N 2: Was the proposal an offer of the surety fmm Fid

i |
Company of Maryland to Diablo Contractors, Ine. and}did Dia

upon it?

ANSWER: Yes.
|

QL'JESTION 3: Did Diablo Contractors, Inc. do all or lebstantiaI_!y al

- . ) - - . !
COI‘IldltI(JnS that the proposal required it to do or were they pre\{cntcd

I
blo C¢

elity arid Deposit

bnractors, Inc. act

I
i
of the significant

from doing all or
I

suﬂstantially all of thosc significant conditions by the ac‘tions o~fiﬁactiq»ns of Fidelity and

Deposit Company of Maryland? ‘

AN;SWER: Yes.

|
QUlEST ION 4: Were there required conditions agreed to in the proposal that did not occur

butwere excused or waived by Fidelity and Deposit Company of Maryland? .

ANSWER: Yes.
QLfESTlON 5: Did all the conditions required by the proposal
Corfnpany of Maryland occur?
ANSWER: Yes.

QU:ESTION 6: Did Fidelity and Deposit Company of Maryland
the Ipmposal required it to do?

'| !
ANSWER: No. i

fail to
K

{ Fidelity an:d Deposit

do something that

Breach of Covenant of Good Faith and Fair Dealing in the Proposal by Fidelity and

| Dcposit Company of Maryland.

QUESTION |: Was the proposal an offer of contract from Fidelity z:md

Deposit :Company
|

of Maryland to Diablo Contractors, Inc. and did Diablo Contractors, Inc. [accept that offer?

i

ANSWER: Yes. '
QUESTION 2: Was the proposal an offer of suretyslllip fro

Company of Maryland to Diablo Contractors, Inc. and did Dia

m' Fid

blo Co

|
ejity and Deposit

tractors, Inc. act

5
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up;on it?

|
AhﬁSWER: Yes.
QUESTION No. 3: Did Diablo Contractors, Inc. do all of

significant conditions that the proposal required it to do or were they pro
i

alt or substantially al! of those significant conditions by the actions’l';or i

anc:l Deposit Company of Maryland?
ANSWER: Yes.

!

s'pbstz

|
ntially !all of the
vented from doing
actions lof Fidelity
i

|

QUESTION 4: Were there required conditions agreed to in the pr]oposal that did: not occur
! ) I

but' were excused or waived by Fidelity and Deposit Company?

ANSWER: Yes.

i
QUESTION 5: Did ali the conditions required by the proposal

Corlnpany of Maryland occur?

AN|SWER: No.

QUESTION 6: Did Fidelity and Deposit Company of Marylar
Diablo Contractors, Inc.’s rights to receive the benefits of the cq
ANSWER: Yes.
QUiEST]ON 7: Was Diablo Contractors harmed by Fidelity a

Maryland’s breach of the implicd covenant of good faith ;i;md fai

ANSWER: Yes. _ ;_

i
QUlliSTlON 8: Did the breach occur no later than Januar)I( 1=, 20II2_|?

|

AN_SWER: Yes.

Mitigation Offsets.

QUESTION 1: Did Diablo Contractors, Inc., Arthur Brandt and [

valid offset related to the loss of the $7,311,332.99? i
ANSWER: Yes.

|

I
1
. I
If yolu answered yes, what is the total amount of any valid offset?| '

|
ntract?

I
of Fidelity and Deposit

d unfairly intetfere with

1

nd Deppsit Company of

c dealing in the proposal?
. |

)eBorah Brandt'have any

6
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ANSWER: $550,000.00.

QUESTION 2: Did Fidelity and Deposit Company of Maryland mitigate its losses?
ANSWER: Yes.

QUESTION 3: If you found the breach of the proposal or breach of implied duty of good
faith, does Fidelity and Deposit Company of Maryland have any valid offset to reduce
Diablo Contractor, Inc.’s losses related to the proposal?

ANSWER: No.

QUESTION 4: Did Diablo Contractors. Inc. mitigate its losses?

ANSWER: Yes.

It appearing by reason of said special verdict that Cross-Complainant Diablo Contractors,

Inc. is entitled to judgment against Cross-Defendant Fidelity and Deposit Company of Maryland.

NOW, THEREFORE., IT IS ORDERED., ADJUDGED AND DECREED that said Cross-
Complainant Diablo Contractors, Inc. have and recover from said Cross-Defendant Fidelity and
Deposit Company of Maryland the sum of $3,067.412.01 with interest thereon at the rate of ten
percent (10%) per annum from the date of the entry of this judgment until paid, together with
costs and disbursements of $128.981.00 and reasonable attorney’s fees of $1,037,746.00 with

interest thereon at the rate of ten percent (10%) per annum from the date of the entry of this

judgment until paid. Cross-Defendant Fidelity and Deposit Company of Maryland shall also

cause to be removed any Lis Pendens and/or deeds of trust recorded against any real property

owned by Diablo Contractors, Inc.., Arthur Brandt and Deborah Brandt or the Brandt 2001 Living

el

on Danielle Dou@k{{ L |

Trust.

DATED: December Ij 2022

-
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Name of Action: Fidelity and Deposit v. Diablo Contractors et al.
Solano Superior Court and Action No:

proceeding. My business address is 19201 Sonoma Fwy., Suite 106,

December 15, 2022, [ caused the following document(s) to be scrved:

UNSIGNED - JUDGMENT ON JURY VERDICT

[XX]

[XX]

Dcccn;hcrf 15, 2022 at Sonoma, California.

PROOF OF SERVICE

MSC 19-01396 |

[ declare that 1 am over the age of eightcen years and not la 'party

: [
By placing a true copy of the document(s) listed above, encloee’dﬁn a

to this| acticn or

Sonomi, CA 95476. On

sealed envelope,

addressed as set forth below, for collection and mailing on the date angl at the business

address shown above following our ordinary business practlceL 'Tam

readily familiar

with this business’ practice for collection and procec;smg of corLespondcncc for mailing

with the United States Postal Service. On the same day that a scaled en

velope is placed

|3 . .
for collection and mailing, it is deposited in the ordmary course of blsiness with the

United States Postal Service with postage fully prepaid. &

by: placing a true copy of the document(s) listed abolvc in

K

a box

Or other facility

regularly maintained by UPS Ground, an express service carrier, of delivered to a

[
courier or driver authorized by the EXPress service carrier to rcccwe d
cnve[ope designated by the express service carrier, with{delive y fees

for, addressed as set forth below. E
]

| eiectronically served the above referenced document(s) through E-m
this action was completed on all partics listed on the service listywith B
y

: | ;
| declare under penalty of perjury that the foregoing isitruc and-corr

oc.umcqts in an

patid or provided

i
. [, .
ail. E-service in
-Service,

|
act. Executed on

Steven B, Copelari:d, Esq.

8
JUDGMENT ON JURY VERDICTY




SERVICE LIST

David Veis, Esq.

Clyde & Co.

355 8. Grand Ave., 14" Floor
Los Angeles, CA 90071
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